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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2, 
SONITPUR, TEZPUR 

 
Criminal Appeal No. 14 (S-3) of 2015 
(Arising out of Judgment dated 3.8.2015 

in Sessions Case No.79 of 2012) 
 

Md. Arfan Ali @ White 
S/o- Late Dehnur Ali 
Vill- No. 1 Itakhola 
P.S- Sootea 
Dist- Sonitpur, Assam      ...Appellant 

 
-VERSUS- 

1. The State of Assam 
(To be represented by the Public Prosecutor, 
Sonitpur at Tezpur) 
 
2. Miss Anamika Nahakia 
D/o- Sri Haren Nahakia 
Vill- Behali Katala Pathar 
P.S- Behali 
Dist- Sonitpur, Assam      ...Respondents 

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
 

Appearances 

 For the Appellant: Sri S.E Alam, Sr Advocate,  
     Sri I. Ansari  
 

For the State      : Sri. Khemraj Adhikari,  Addl. PP  
 
For Respondent 2: None appeared 

 

Date of Hearing    :    13.8.15 

Date of Judgment :    27.8.15 

 

J U D G M E N T 

1. The appellant has challenged the judgment dated 3.8.2015 passed 

by the Learned Asstt Sessions Judge, Sonitpur, Tezpur in Sessions Case 
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No.79 of 2012 whereby the appellant has been convicted and sentenced to 

undergo simple imprisonment for 7 years and to pay a fine of Rs.5,000/- 

only, in default, to suffer S.I for another six months. 

2. Facts of the case, in brief is that on 15.12.2010, “X” lodged an FIR 

at Itakhola OP, stating, inter alia, that on 13.12.2010 at about 9.30 PM, the 

accused/appellant entered into the house of the uncle, Binod Ghatowar, 

attacked her said uncle. It was stated that thereafter the accused/appellant 

entered the room where she was sleeping , removed her clothes and 

attempted to commit rape upon her. The same was registered as Sootea 

P.S. Case No. 153/2010.  

3. In the trial before the Learned Assistant Sessions Judge, Sonitpur, 

Tezpur charge u/s 457/376/511 I.P.C was framed against the appellant, to 

which he pleaded not guilty.  

4. During the course of trial, prosecution examined as many as eight 

witnesses whereas the accused/appellant adduced none. Upon conclusion 

of trial and hearing the parties, the Learned Asstt Sessions Judge, Sonitpur, 

Tezpur passed the judgment impugned in the present appeal.  

5. The grounds, inter alia, on which the appellant has assailed the 

judgment dated 3.8.2015 passed by the Learned Asstt Sessions Judge, 

Sonitpur, Tezpur are that the material contradictions in the prosecution 

evidence was not taken into consideration, that the alleged victim ought to 

have been held to be totally untrustworthy and the conviction ought not to 

have been based on her evidence.     

6. I have perused the records, the memorandum of appeal and heard 

the Learned Counsel for the appellant and the Learned Public Prosecutor. 

Whereas the Learned Counsel for the Appellant reiterated the grounds 

urged in the Memorandum of appeal, the Learned Addl Public Prosecutor 

supported the judgment and submitted that the same does not call for any 
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interference. 

7. In order to appreciate the contentions raised, let us first discuss 

the evidences on record. 

8. PW 1, Krishna Ghatuwar stated that the accused and the 

complainant were known to him. At the relevant time he was the President 

of Uttar Nag Sangha Gaon Panchayat. Two days after the complaint was 

lodged, there was a meeting in connection with the same in the Panchayat 

compound but he was not present there. PW 1 stated that he could not say 

what transpired in the meeting. The defence declined to cross examine PW 

1. 

9. PW 2, Haren Nahakia deposed that the complainant “X” was her 

daughter and the accused was not known to him. PW 2 stated that at the 

time of occurrence, her daughter was about 15 years of age and she had 

gone out with her friends to roam about. PW 2 stated that he did not know 

where her daughter went thereafter.PW 2 stated that he did not know if 

any occurrence took place. PW 2 stated that in the meantime her daughter 

had been given in marriage at Biswanath Chariali. 

10. In cross examination, PW 2 stated that some boys forcibly brought 

him to Sootea and took his signature. PW 2 stated that Binod Ghatuwar 

and Barnali Ghatuwar did not inform him about anything. PW 2 stated that 

Binod Ghatuwar had not called/rang him. PW 2 stated that he did not know 

in whose house his daughter was. PW 2 stated that the police had not 

record his statement. 

11. PW 3, Bhaijan Ahmed deposed that both the accused and the victim 

“X” were known to him. PW  3 stated that the Chowkidar of his Bagan had 

brought “X” and kept her in his house in the tea garden and she had been 

introduced to be a member of his family. PW 3 stated that when he was in 

the tea garden, his uncle Arfan Ali @ White was looking after the affairs of 

the tea garden. On the date of occurrence he/PW 3 had gone to Tezpur. 
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When he was returning to the tea garden on the next day, people said that 

the accused had consumed alcohol and gone to the house of the 

Chowkidaar and started threatening (“Dhamka Dhamaki”). The nearby 

people, thinking that he had gone to do “atyachar” on the girl, lodged a 

complaint. PW 3 stated that he had not seen the girl after the occurrence 

and later he learnt that a case had been filed in connection with the same. 

12. In cross examination PW 3 stated that since the girl started residing 

in his tea garden many boys started visiting the garden. PW 3 stated that 

his uncle, the Chowkidaar and Binod Ghatuwar had threatened the boys for 

polluting the environment. Later some boys of the Sangathan instigated “X” 

and lodged a false complaint against his uncle. PW 3 stated that “X” had 

not shown him any torn clothes and the police had not seized any such 

clothes. Later, the Chowkidaar of the Bagan and “X” left the Bagan. PW 3 

stated that he had deposed in the Court in the same manner as he had 

stated before the police.     

13. PW 4 ,  Barnali Ghatuwar deposed that the accused was known to 

her as “White”.  The occurrence was about 3 years back. PW 4 stated that 

at the time of occurrence they were working in the tea garden of the 

nephew of the accused. In that context, they were residing inside the 

Bagan in one house.  On the date of occurrence, she/PW 4 was in her 

house along with her husband and her child. “X” too was in their house. 

Then, the accused came looking for a man nearby and called her husband.  

PW 4 stated that the accused told her husband to open the door and the 

accused said that he would reside in their house at night. PW 4 stated that 

at that time the accused was drunk. PW 4 stated that her husband was 

pushed by the accused and thrown out from the house. PW 4 stated that 

her husband told the accused that he ought not to stay there and asked 

him to leave. Thereafter the accused told her husband that he would give 

Rs.300/- and he would always come and play cards. Then the accused 

feigned as if he was sleepy and closing the door, he sat there. PW 4 stated 

that then she opened the door and went out to call the neighbours. But not 
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getting anyone’s help, she sat under the banana tree and hid there. PW 4 

stated that her husband came out and told her that the accused had gone 

near “X”, opened and tore the clothes of “X” and “X” had come out of the 

house and taken shelter in the house of one Bihari person. PW 4  stated 

that her husband called her in-laws and then when they rang up the 

neighbouring people, the accused came and threatened them. Later “X” 

lodged a complaint against the accused. 

14. In cross examination, PW 4 deposed that he had not witnessed the 

accused open the clothes of “X”.  The tea garden was situated near 

Itakhola market which was near the house of the accused. PW 4 denied the 

suggestion that the accused had gone to enquire about having kept an 

unknown girl in the house. PW 4 stated that he had stated before the 

police that the complainant/”X” was his brother’s daughter. PW 4 stated 

that “X” had come to their house 4-5 months before the occurrence. PW 4 

stated that Haren Nahakia was “X”’s father. PW 4 denied the suggestion 

that the accused had not given her husband Rs.100/- and had not stated 

that he would always come and play cards. PW 4 denied the suggestion 

that her husband had called the complainant’s father. PW 4 denied the 

suggestion that the complainant/X had not told her that the accused had 

torn her clothes. PW 4 stated that when they raised hue and cry at the 

time of occurrence, none came out. PW 4 denied the suggestion that 

because she did not raise any hue and cry, no one had come out. PW 4 

denied the suggestion that no occurrence as narrated by her took place 

and that she had deposed falsely. 

15. PW 5, Binod Ghatuwar deposed that the accused was known to him 

as “White” and “X” too was known to her. PW 5 stated that the occurrence 

was of 3 years back, in the house of Bhaijan, Itakhola Bagan and he/PW 5 

was working as a labour in the garden. At the time of occurrence PW 5, his 

wife and “X” were there. At about 10-11 PM the accused came looking for a 

man near his/the house of PW 5. When the accused did not get him, PW 5 

asked the accused whom and what did the accused want. Then the 
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accused asked PW 5 to open the door, whereupon PW 5 opened the door 

and let the accused sit inside. PW 5 stated that the accused stated that he 

would stay at night in the house of PW 5 but PW 5 asked him not to stay 

as he had guest in his house. PW 5 stated that the accused did not listen to 

him but continued to sit. Then the accused brought him outside and giving 

him Rs.100/- asked PW 5 to allow him to stay there. However PW 5 

declined. Nevertheless the accused did not listen to him and forcibly 

entered the house and sat there. PW 5 stated that the accused went near 

“X” , his guest and opened her clothes, left her and he said that it was 

“ok”, then he again came back and sat. PW 5 stated that his wife PW 4 

went out to call the persons living nearby and then the accused went near 

“X” again opened the clothes and tore them. Then when PW 5 went to ring 

the owner, who resided nearby, the accused threatened them and fled. 

Then the complainant went out of the house. In this context “X” lodged a 

complaint in the police station. Police recorded his statement.  

16. In cross examination, PW 5 stated that when he came out of the 

house, “X” shouted and said that the accused had torn his clothes. At that 

time, PW 5 was outside. PW 5 denied the suggestion that “X” had not 

informed him that the accused had torn her clothes and that he had 

deposed falsely. PW 5 stated that he had not witnessed the tearing of 

clothes of “X. PW 5 stated that before the police he had stated that “X” was 

his niece. PW 5 stated that “X” was in their house since six months. PW 5 

denied the suggestion that he had called “X”’s father over phone and asked 

him to come. PW 5 stated that when they went to the police station to 

lodge FIR, police enquired about the complainant’s father and then he had 

informed “X”’s father.  PW 5 denied the suggestion that as an unknown girl 

was residing in his house,  the accused had gone to enquire and because 

of which he/PW 5 got embarrassed and incited “X” to lodge FIR. PW 5 

denied the suggestion that when the owner of the tea garden was not 

around, the accused used to look after the affairs of the garden. PW 5 

denied the suggestion that none from his family had raised hue and cry. 

PW 5 denied the suggestion that when he wanted to ring the owner of the 
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garden, the accused had not threatened him. PW 4 denied the suggestion 

that since no occurrence took place, the nearby people had not come.  

17. PW 6, the victim “X” deposed that the accused was known to her. 

PW 6 stated that the occurrence was about 4-5 years back, when she was 

in the house of her peha/uncle Binod Ghatuwar. PW 6 stated that her own 

house was in Bihali. At the time of occurrence, she had been called, as her 

uncle had a small child. On the date of occurrence, she was sleeping after 

dinner. At that time, the accused came and asked the door to be opened 

and when the same was not opened, the accused opened the door , came 

in and sat on a chair. Thereafter, the accused obstructed the way out by 

blocking it with his leg, so that none could go out. PW 6 stated that the 

accused gave her uncle Rs.100/- and said that he would stay with “X” for 

one night. PW 6 stated that then her uncle and aunt went out to call the 

nearby people. PW 6 stated that at that time, she/ PW 6 was sleeping in 

the kitchen. The accused went there, saw her face and said that she/PW6  

was okay. PW 6 stated that the accused opened his clothes, the accused 

opened the clothes of “X”, put hand on the chest of “X” and later the 

accused wanted to do bad work with her.  PW 6 stated that when the 

accused caught her then, she boxed and pushed the accused, coming of 

his grip, she went out and hid under the banana tree. Then, nearby people 

gathered and the women kept her hidden in someone else’s house. 

Thereafter, the accused fled from the place of occurrence. PW 6 stated that 

she informed about the occurrence to the people who had gathered at the 

place of occurrence. On the next date, she along with her uncle and the 

women of the village went and informed the Panchayat about the 

occurrence. The Panchayat asked them not to lodge complaint and the 

accused sought pardon in the presence of the villagers and said that he 

would not do such acts again. PW 6 stated that when they were returning 

from the Panchayat, wife and daughter of the accused assaulted them, 

after which, they went to the police station and lodged a written complaint. 

PW 6 stated that she had put her thumb impression on the FIR. PW 6 

stated that she sustained simple injuries and at the time of occurrence she 
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was about 16 years of age. PW 6 stated that after she lodged FIR police 

enquired and brought her to the Court for recording her statement , where 

she put her thumb impression. The clothes worn at the time of occurrence 

was seized and she put her thumb impression on the Seizure List.  

18. In cross examination, PW 6 denied the suggestion that she did not 

know anyone of the name of Arfan Ali. PW 6 stated that one month before 

the date of occurrence when her aunt went to bring her, she had come 

with her aunt. PW 6 stated that before the police she had stated that she 

was in her aunt’s house since six months. PW 6 denied the suggestion that 

on the date of occurrence she had come with her friend to roam about, 

without informing her family members. PW 6 stated that she did not know 

the name of her pehi/aunt. PW 6 denied the statement that she did not 

have any such aunt/uncle. PW 6 stated that she did not remember the date 

of occurrence. PW 6 stated that she could not say where in Sootea her 

aunt’s house was. PW 6 denied that no occurrence as stated by her had 

taken place, that she had not stated before the police that when aunt and 

uncle came out many nearby people had gathered, that she had not stated 

before the police about 6 months. PW 6 stated that the accused used to 

look after the garden in which her uncle resided. PW 6 stated that the 

accused had earlier too looked after the garden. PW 6 denied the 

suggestion that the accused had visited the house of her uncle to enquire 

as to who was living in his house. PW 6 denied the suggestion that it was 

because of the conspiracy of some boys and her uncle that she had lodged 

a false complaint.  

19. PW 7, SI Naren Sonowal deposed that on 15.12.2010 he was 

posted at Itakhola OP as In- charge and on that day on receipt of the FIR 

(Ext 1)  by “X”, GDE No. 266 dated 15.12.10 was recorded and the same 

was sent to Sootea PS for registration. PW 7 stated that as “X” and her 

father were in the police station, he recorded their statement and then he 

went to the place of occurrence, prepared sketch map (Ext 2) . PW 7 

stated that the place of occurrence was the house of Binod Ghatuwar and 
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so he recorded the statement of his wife. PW 7 stated that the victim’s 

statement was recorded through the Court. PW 7 stated that he could not 

arrest the accused and later on the accused having been enlarged on bail 

by the Court, he accepted the bond. PW 7 stated that he seized the clothes 

worn by the victim/X by seizure list (Ext 3), later after completion of 

investigation he submitted chargesheet (Ext 4) against the accused.  

20. In cross examination, PW 7 stated that on being shown by “X” he 

had seized the clothes. PW 7 stated that he did not record the statements 

of Biren Saikia, Dasrat Phulmari, Smt Shanti Ram, whose names had been 

shown in the sketch map. PW 7 denied the suggestion that he did not 

record the statement of victim’s father, Haren Nahakia. PW 7 stated that X 

did not state before him that she was in the house of her aunt and uncle 

since one month nor did she say about six months. PW 7 denied the 

suggestion that without proper investigation, chargesheet was submitted. 

21.  This Court has heard both, the Ld Sr Counsel for the appellant and 

the Ld Addl PP. Ld Sr Counsel for the appellant has, during the course of 

argument, reiterated the grounds enumerated in the Memo of Appeal and 

referring to the evidence on record, submitted that no case for conviction 

under section 376/511 IPC was made out. Ld Addl PP on the other hand 

submitted that no interference with the impugned judgment was called for. 

22.  Since the appellant/accused was acquitted of the charge under 457 

IPC, the said aspect need not be dealt with. With regard to the conviction 

u/s 376/511 IPC, it is to be ascertained whether on the basis of the 

evidence led by the prosecution, it could have been concluded that the 

prosecution could prove beyond reasonable doubt that the accused 

committed attempt to rape “X”. 

23. As will be evident from the explanation to Section 375 of IPC, in 

order to constitute a rape there must be penetration as has also been held 

in Tarkeshwar Sahu v. State of Bihar [(2006) 8 SCC 560]. In order to 

constitute rape, the male organ is required to penetrate labia majora or the 
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vulva or pudenda with or without any emission of semen or even an 

attempt at penetration into the private part of the victim completely, 

partially or slightly would be enough to constitute rape.  

24. In the instant case, there is nothing in the evidence of X to the 

effect that attempt was made by the accused to penetrate the male organ 

into her private part. The evidence of X is that the accused saw her face 

and that all was well thereafter, the accused opened his clothes, and the 

clothes of X, kept his hand on her chest and later he tried to do “bad 

work”.  

25. It is to be ascertained whether the latter would constitute an 

attempt to rape. In Tarkeshwar Sahu v. State of Bihar (supra) the Hon'ble 

Supreme Court held that even an attempt of penetration into the private 

parts of the victim slightly would be enough to constitute rape. In the 

considered opinion of this Court the latter is to be construed to mean that 

when an attempt has been made to penetrate, but the penetration was 

slight, the same would constitute rape inasmuch as in terms of explanation 

to Section 375 of IPC, penetration is a must. It is pertinent to note that in 

the case before the Hon’ble Supreme Court, the victim was taken to a 

gumti by the accused but before he could do anything, on raising an alarm 

by the victim, she was rescued. In that background, the Hon'ble Supreme 

Court held that there was no rape. It concluded that in the facts and 

circumstances of the case at hand it could not be said that even a case of 

an attempt to rape was not made out. While coming to the said conclusion, 

the Hon'ble Supreme Court referred to many decided cases. It took note of 

the case of Ahmed Asalt Mirkhan where a milkmaid, aged 12 or 13 years, 

entered the house of the accused to deliver milk, when the accused got up 

from the bed on which he was lying and chained the door from inside. The 

accused then removed his clothes and the girl's petticoat, picked her up, 

laid her on the bed, and sat on her chest. He also put his hand over her 

mouth to prevent her from crying and placed his private part against hers. 

There was no penetration. The girl struggled and cried and so the accused 
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desisted and she got up, unchained the door and went out. It was held 

that the accused was not guilty of attempt to commit rape but of indecent 

assault. In Niranjan Singh v. State reported in (1986) 2 Crimes 335 (Del), 

as was found by the Hon'ble Supreme Court in Tarkeshwar Sahu's case 

(supra), the accused took a girl of six years, on the pretext of getting her 

some biscuits, to public toilets, took off her salwar and also his own pant, 

made her to lie on the floor and bent down on her, when he was caught 

hold by a watchman of the locality and it was held that the accused was 

not guilty of an attempt to rape. In Nuna v. Emperor : (1912) 13 Cri LJ 

469, as it was noted in the said judgment by the Hon'ble Supreme Court, 

the accused took off a girl's clothes, threw her on to the ground and then 

sat down beside her. He said nothing to her, nor did he do anything more 

to her. It was held that he was not guilty of an attempt to commit rape. 

 

26. It has been held that distinction between an attempt to rape and 

rape is very suttle. When an attempt to penetrate is made, but no 

penetration takes place, it can be said to be an attempt to rape; but when 

an attempt to penetrate is made and a slight penetration takes place, the 

same would constitute rape.  

 

27. Again, it is also a well settled proposition that the distinction 

between an attempt to commit rape and an act of indecent assault or 

outrage of a woman's modesty is somehow thin and everything ultimately 

appears to depend on the facts and circumstances of the case. It is also 

said that the difference between mere preparation and the actual attempt 

to commit an offence lies in the greater degree of determination and an 

attempt is bound to occur only when the offender has done something 

which can be said to be beyond the mere stage of preparation. It is the 

element of force and determination which characterizes an attempt to 

commit rape. A person can be convicted for having attempted to commit 

rape only when he does an act which clearly discloses his intention to have 

or maintain sexual intercourse with a woman by force or without her valid 
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consent and inspite of her resistance or interference from a third party he 

persists in his effort to maintain sexual intercourse although ultimately he 

might not be able to achieve his aim. 

  

28. In the instant case apart we have seen that apart from the 

allegation of opening of clothes and pressing the chest, the prosecutrix 

stated that the accused tried to do bad work. In the considered view of this 

Court, the phrase “bad work” cannot be presumed to mean “penetration of 

a male organ”. Thus there is nothing on record to suggest that that there 

was on the part of the accused a determined effort to enter into forcefully 

sexual intercourse with X.  

29. On the contrary, if the version of the prosecutrix is to be believed, 

she boxed and pushed the accused, came out; the accused fled. There is 

no medical evidence on record, which would indicate towards physical 

harm on the person of X because of any physical effort or violence on the 

part of the appellant. 

30. Hence, as discussed hereinbefore, in the instant case, the evidence 

on record does not suggest that there was an attempt to penetrate. That 

being the situation, this Court is to the considered view that there was no 

attempt to rape. 

31. However, the alleged act of the accused in having opened his own 

clothes and the clothes of the prosecutrix and having pressed her chest, if 

held to be proved, would be suggestive of commission of the offence of 

outraging the modesty of “X” u/s 354 IPC. This Court therefore proceeds to 

analyze whether the prosecution has been able to prove the same without 

reasonable doubt.  

 

32. From the evidence of PW 4, it is seen that PW 4 stated that she was 

informed by her husband/PW5 that the accused had gone near “X” and he 

had torn her clothes. PW 4 further stated that “X” came out from the house 

and took shelter in the house of a “Bihari”. PW 5 on the other hand, stated 
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that he was outside and he heard “X” shout that accused had torn her 

clothes. PW 6, the prosecutrix on the other hand stated that the accused 

open his own clothes, he opened the clothes of “X”, put hand of her chest, 

tried to do bad work and she boxed and pushed the accused and came out 

of his grip, she went out and hid under a banana tree, nearby people 

gathered, women kept her hidden in someone else’s house. 

 

33. From the nature of the evidence of PW 5, the uncle of the 

prosecutrix what emerges is that he did not witness any of the alleged acts 

attributed to the accused. Specifically what is also missing in the evidence 

of PW 5, is the alleged reaction of PW 6, in rescuing herself from the 

accused, coming out and hiding under the banana tree. There is nothing on 

record to suggest that PW 4 and PW 5 saw PW 6 coming out either in a 

naked condition or with her torn cloths and hiding under the banana tree, 

when admittedly both PW4 and PW5 were outside the same/their house. 

Again, whereas PW 4 and PW 5 stated that none came forward to help, PW 

6 stated that there was a gathering of the neighbours. Prosecution has not 

examined any such neighbour or independent witness from the said alleged 

gathering. Again though PW 6 categorically stated (in Ext 5: her statement 

u/s 164 CrPC) that the accused apologized in the presence of the villagers, 

not a single villager/person has been examined to prove the alleged 

admission and apology on the part of the accused. Yet again, PW 6 stated 

that women kept her hidden in someone else’s house, neither the said 

women folk who allegedly kept her hidden nor the person in whose house 

she was allegedly given shelter have been examined. 

 

34. No doubt, in the case as the one at hand, conviction may be 

sustained only on the version of the version of the prosecutrix but the latter 

has to be trustworthy. In the instant case, examining the evidence of the 

prosecution in its entirety it is seen that the prosecution case is not natural, 

consistent and probable to believe. Moreso, the version of the prosecutrix 

in the backdrop of the discussion hereinbefore, does not inspire the 
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confidence of this Court. Hence, it is held that it would not be safe to hold 

the accused guilty even under section 354 IPC.   

35. Thus, in view of the discussion hereinbefore, the instant appeal 

succeeds. Conviction of the appellant under section 376/511 I.P.C and the 

sentence imposed thereon, are hereby set aside. The appellant/accused 

person is acquitted of the charge under section 376/511 I.P.C and he is set 

at liberty forthwith.  

36. Let the case record of Sessions Case No.79 of 2012 be sent back 

forthwith to the Court of Learned Asstt Sessions Judge, Sonitpur, Tezpur 

along with the copy of this judgment. 

 Given under my hand and seal of this Court on this the 27th day of 
August, 2015. 
     

 

 

Additional Sessions Judge No. 2, 

     Sonitpur, Tezpur. 

 


